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3n the Municipal Court for the 
District of Columbia 


CarmminaL Division 


October Term, A. D. 1960 
Tue District or CoLumBIA, ss: 
Custer H. Gray, Ese., Corporation Counsel, by 


CLARK KING 
CARL D. COLEMAN 


Assistant Corporation Counsel, who for the District of 
Columbia prosecutes in this behalf in his proper person, 
comes here into Court, and causes the Court to be informed, 
and complains that National Federation of Post Office 
Clerks, by and through its President, Elroy C. Hallbeck; 
Robert J. Rogers, John F. O’Connor, Elroy C. Hallbeck, 
John F. Bowen and Don E. Dunn, individually, late of the 
District of Columbia aforesaid, on the Twentieth day of 
August, A. D. 1959 and divers other days between that date 
and the date of the filing of this information in the year 
A. D. nineteen hundred and sixty............. , in the District of 
Columbia aforesaid, and on 817 Fourteenth Street, north- 
west, did then and there transact and engage in the trans- 
action of the business of making insurance on the health 
of persons in the District of Columbia, without first having 
obtained the Certificate of Authority so to do from the 
Superintendent of Insurance of the District of Columbia, 
contrary to and in violation of an Act of Congress, Ap- 
proved October 9, 1940 of the District of Columbia, and 
constituting a law of said District. 


SECOND COUNT 


Cuzster H. Gray, Esq, Corporation Counsel, by Clark F. 
King, Assistant Corporation Counsel, who for the District 
of Columbia prosecutes in this behalf in his proper person, 
comes here into Court, and causes the Court to be further 
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informed, and further complains that the aforesaid Robert 
J. Rogers, John F. O’Connor, Elroy C. Hallbeck, John F. 
Bowen and Don E. Dunn, on the 29th day of August, 1959 
and divers other days between that date and the date of 
the filing of this information, did then and there act as 
agents in the District of Columbia for a company not au- 
thorized to do business in the District of Columbia contrary 
to and in violation of an Act of Congress, Approved Octo- 
ber 9, 1940 in such case made and provided, and constituting 
a law of the District of Columbia. 


Cuesrer H. Gray, 
Corporation Counsel 


Personally appeared Miller O. Stout this 19th day of 
October, A. D., 1960, and made oath before me that the facts 
set forth in the foregoing information are true, and those 
stated upon information received he believes to be true. 


Assistant Corporation Counsel in 
and for the District of Columbia 
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Ix Tae Mounicieay Court ror tHe District or CoLUMBIA 
CruinaL Drvision 


District or COLUMBIA 


Ee D.C. No. 25059-60 
NationaL Feperation or Post OFFIce 


CLERKS 


STIPULATIONS 


The following stipulations are agreed to on the part of 
counsel for the Defendants, National Federation of Post 
Office Clerks, its officers and directors and counsel for the 
District of Columbia. 


The National Federation of Postal Clerks will be herein 
referred to as the “Association.” 


1. That the Association is not incorporated or formed or 
organized under the laws of the District of Columbia. 


2. The Association is a non-profit voluntary association 
doing business as a labor organization pursuant to its con- 
stitution (Exhibit “A”). Its membership is composed exclu- 
sively of postal clerks employed by the United States Post 
Office Department. 


3. The Association has not received a certificate of au- 
thority to transact the business of insurance from the 
Superintendent of Insurance for the District of Columbia. 


4. The Association has been carrying on its hospital plan 
continuously in the District of Columbia at 817 - 14th Street, 
N.W. since April 1, 1959, as follows: 


(a) Providing health, hospital and surgical benefits to 
such of its members in good standing who voluntarily 
apply for same and for which they make contributions or 
pay premiums of fixed amounts in proportion to the type 
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of benefit received. To indicate membership in the plan 
each participant is given a certificate (Exhibit “B”) and 
a copy of the plan (Exhibit “C”). The plan was adopted 
by convention action of the Association in 1950. The 
officers of the Association serve as officers of the plan, 
except for the Secretary-Treasurer of the plan, who, how- 
ever, is elected separately at the Association conventions, 
but is not an officer of the Association. 


(b) Receiving premium payments or fixed contributions 
from said members in consideration of the health bene- 
fits offered by the Association under the terms of the 
agreement with its members as evidenced by the consti- 
tution of the “plan” (Exhibit “C”). 


(c) Receiving, adjusting and determining the validity of 
claims for health benefit payments received by claimant 
members under the terms of the health benefit or insur- 
ance agreement with members of the Association. 


(d) Issuing benefit payments for claims made as set 
forth in 4 (c). 


5. The Association provides health benefits to its mem- 
bers as set forth in contract No. CS 1069, which contract 
is entitled as follows: “Health Benefit Contract Between 
The National Federation of Post Office Clerks and the 
United States Civil Service Commission”. Contract CS 
1069 and Public Law 86-382, which forms a part of said 
contract, are attached hereto and made a part hereof and 
referred to as Exhibits “D” and “E”. 


6. That pursuant to said contract CS 1069 a pamphlet 
designated as BRI 41-37 is given to each Association mem- 
ber under the group health plan, which pamphlet is attached 
hereto and made a part hereof and referred to as Ex- 
hibit “F”. 


7. That the following are United States Postal Clerks 
and subscribers to the benefit plan sponsored by the Asso- 
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ciation and have been members of said plan since its i incep- 
tion in July, 1960. Each such member would testify that he 
is the holder of a certificate of membership for the hospital 
pian of the Association, which certificate entitles him to 
benefits as set forth in contract CS 1069, that the premiums 
for such membership are deducted from his bi-weekly pay 
check: 


James Mulschenock 
Earl G. Moffett 
George N. Sedlacko 
Robert G. Vickers 
Eugene J. Teilmeier 
Freddie E. King. 


In addition, Eugene J. Tielmeier would testify that he 
had been a member of the Association’s hospital plan for 
some 8 to ten years prior to the inception of contract 
CS 1069 in July, 1960. 


8. That if called upon to testify, the officers of the Civil 
Service Commission entrusted with the authority and re- 
sponsibility of supervising the operation of contract CS 
1069 would state substantially the following: 


(a) That the payroll deductions of the postal clerks, 
which deductions are made pursuant to contract CS 1069, 
are received by the Commission. 


(b) That determination is made by the Commission 
based upon the number of members of the Association’s 
plan and the particular option which each member holds, 
as to the total sum of money which the Association is to 
receive. 


(ce) The Commission then sends a voucher form with a 
check to the Association. 


(d) That any and all benefit payments under the terms 
of contract CS 1069 due the individual members are paid 
by the Association. 
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(e) The determination as to what claims are to be paid 
is made by the Association and not the Commission. 


9. It is further stipulated that members of the Associa- 
tion may also participate in the plan by directly paying 
through the Association and not through the Civil Service 
Commission, but not both at the same time. 


10. And it is further stipulated that neither the Associa- 
tion or the plan employs any salesmen, solicitors or agents, 
and the benefits are available only to members of the Asso- 
ciation in good standing. The plan is not operated for 
profit. 


Entire benefit program is audited yearly by Emst & 
Ernst, C.P.A., which firm also examines the records of the 
plan quarterly and makes quarterly reports thereon. The 
Benefit Plan is also checked bi-annually by the Finance 
Committee of the Association, consisting of rank and file 
members of the Association, and a full report on the opera- 
tion of the plan is made to each biennial convention of the 
Association. 


The plan has been in continuous operation since 1950. 

Of the Association’s approximately 100,000 members, ap- 
proximately 42,000 are participants in the plan, of which 
90 are located in the District of Columbia. 


Cuark F, Kine 
Assistant Corporation Counsel, D.C. 


Hersert 8S. THACHER 
Attorney for the Defendants 


The individual defendants herein carry-on and adminis- 
ter the “Plan” set forth herein. 


Cuark F. Kine 
Hersert S. THATCHER 
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In tHE Municreau Court For THE DISTRICT OF nane 
Criminau Division 


District or CoLUMBIA, 
Plaintiff 
vs. 


Nationat Feperation oF Post OFFICE 
CierKs, By AND THROUGH Its Presi- } No. D.C. 25059-60 
DENT, Exroy C. Hatisecx; Roserr J. 
Rocers, Jonn F. O’Connor, Exroy C. 
Hauiseck, Joun F. Bowen anp Don 
E. Down, Iyprvipvatty, 
Defendants 


MEMORANDUM 


On Information by the District of Columbia, the Union 
and the individual defendants are charged with engaging 


in the health insurance business in the District of Columbia 
without first having obtained certificate of authority to do 
so from the Superintendent of Insurance of the D. C., in 
violation of the Act of October 9, 1940, 54 Stat. 1080, Ch. 
792, Sec. 39, and in a second count the individual defendants 
are charged with the offense of acting as agents in the Dis- 
trict of Columbia for a company not authorized to do busi- 
ness in the District in violation of the same Act. On 
November 23, 1960 all defendants pleaded not guilty. Oral 
argument was had and the case was submitted on the law 
and stipulated facts. The stipulations are set forth in an 
argreement signed by the attorneys for the District of 
Columbia and the defendants. 


The District charges that the defendant association has 
not registered with the Superintendent of Insurance of the 
District and received a certificate of authority therefrom 
and therefore is engaged in the unauthorized practice of 
health insurance under the provisions of the Fire, Marine 


8 


and Casualty Act of 1940 (D. C. Code 1951 as amended, 
Title 35, Ch. 13). The defendants argue that they are cov- 
ered by the exemption provision of the Life Insurance Act 
of 1901, (31 Stat. 1292, Ch. 854, Sec. 653, as amended by the 
Act of August 15, 1911, 37 Stat. 16, Ch. 12, §¢ 1 and 2; 
§ 35-202 D. C. Code), reading, in pertinent part, as follows: 


“Every * * * association not exempt herein, transacting 
business in the District of Columbia, which collects pre- 
miums, dues, or assessments from its numbers or from 
holders of its certificates or policies, and which provides 
for the payment of indemnity on account of sickness or 
accident, * * *, shall be known as ‘health, accident, and 
life insurance companies or associations.’ ° oes (Pro- 
vided also, That when any such company or association 
shall have complied with the provisions contained herein, 
the Superintendent of Insurance shall issue to it a license 
to do business in the District of Columbia; “°°: And 
provided further, That nothing contained herein shall 


apply to any relief association, not conducted for profit, 
composed solely of officers and enlisted men of the United 
States Army or Navy, or solely of employees of any 
other branch of the United States government service, 
or solely of employees of any individual company, firm, 
or corporation. 


e s * ° * * ° 


The Government on the other hand maintains that de- 
fendants are bound by the provisions of Tit. 35, Chap. 13, 
supra, citing specifically Sec. 46 of the Act of 1940, which 
was not incorporated as a section of the D. C. Code, as 
follows: 


“Repeals—All laws or parts of laws, insofar as they 
relate 10 business affected hereby, and are in conflict with 
any of the provisions of this Act are hereby repealed.” 
Under the stipulated facts it is evident that defendant 

Union is a relief association, not conducted for profit, com- 
posed solely of employees of a branch of the United States 
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Government, doing health insurance business in the District 
of Columbia. Indeed, no serious argument to the contrary 
is made by either party. Jordan v. Group Health Ass’n., 71 
App. D.C. 38, 107 F. 2d 239 (1939) is therefore not con- 
trolling, and the Court must decide whether Congress has 
expressed its intent to repeal the exemption provision with 
respect to health and accident insurance as it has done with 
respect to life insurance. Fechteler v. Jordan, 95 U.S. App. 
D.C. 54, 218 F. 2d 865 (1955). 


For the purposes of the decision in this case direct 
reference need be given only to the following sections of 
the D.C. Code in determining the question of the legislative 
intent in adopting the Fire, Marine and Casualty Act: 


§ 35-1302. Application of act—Life, title, fidelity, and 
surety companies and pension plans excepted. 


All fire, marine, and casualty insurance companies now 
or hereafter incorporated or formed in the District, or 
authorized to do business in the District, all brokers and 
all agents and other representatives of such companies, 
shall, to the extent hereinafter provided, be subject to 
this chapter: Provided, That this chapter shall not affect 
the business of life and title insurance, and shall not 
affect the right or authority of any solvent company to 
make contracts of fidelity or surety, and shall not affect 
a plan under which any person provides pension benefits 
to his employees. (Oct. 9, 1940, 54 Stat. 1064, ch. 792, 
§ 2, ch. I.) 


§ 35-1303. Definitions. 
In this chapter, unless the context otherwise requires— 


“Person” includes individuals, corporations, associa- 
tions, exchanges and partnerships. 


Personal pronouns include all genders; the singular 
includes the plural and the plural includes the singular. 


10 


s ° ° * ° s 


§ 35-1314. Classification of insurance—Fire and marine 
— Casualty —Risks insurable— Fidelity and 
surety risks excepted. 


Any company authorized to do business in the District 
may, when empowered by its charter, make all or any one 
or more of the kinds of insurance and reinsurance, com- 
prised in either or both of the following classes, subject 
to and in accordance with the provisions of this chapter: 


(2) Casualty——(a) Upon the health of persons, or 
against injury, disablement, or death of persons resulting 
from traveling or general accidents by land or water, and 
against liability of the insured for injuries to employees 
or other persons; * * *; (i) to insure against any other 
casualty risk which may lawfully be the subject of insur- 
ance, and which it is not contrary to public policy to 
insure: Provided, That this section shall not be con- 
strued as having any effect whatever upon the right or 
authority of any solvent company to make contracts of 
fidelity or surety. (Oct. 9, 1940, 54 Stat. 1069, ch. 792, 
§ 11, ch. IZ.) 


§ 35-1343. Agents prohibited from representing unau- 
thorized companies—“Companies” defined— 
Penalties—Civil liability——Exceptions—Pros- 
ecution. 


Except as provided in section 35-1344, no person shall 
act as agent in the District for any company which is not 
authorized to do business in the District, nor shall any 
person directly or indirectly negotiate for or solicit ap- 
plications for policies of, or for membership in, any 
company which is not authorized to do business in the 
District. The term “company” as used in this section 
shall include any association, society, company, corpora- 
tion, joint stock-company, individual, partnership, trus- 
tee, or receiver engaged in the business of assuming risks 


11 


of insurance, surety, or indemnity, and any Lloyd’s or- 
ganization, assessment, or cooperative fire company, or 
any reciprocal or interinsurance exchange, fraternal 
beneficial association, order, or society, and any company, 
association or society, whether organized for profit or 
not, conducting a business, including any of the principles 
or features of insurance, surety, or indemnity. Any per- 
son who violates any provision of this section upon con- 
viction shall be fined not less than $100 nor more than 
$1,000 for each offense, or be imprisoned for not more 
than twelve months, or both, and any such person shall 
be personally liable to any resident of the District having 
claim against any such unauthorized company under any 
policy which said person has solicited or negotiated, or 
has aided in soliciting or negotiating: ° * *. 


§ 35-1347. Penalties not otherwise prescribed. 


Any person who violates any of the provisions of this 
chapter, or fails to comply with any duty imposed upon 
such person by any of the provisions of this chapter, for 
which violation or failure no penalty is elsewhere pro- 
vided by this chapter, or by the laws of the District, shall, 
upon conviction thereof, be fined for each offense not 
exceeding $1,000 or be imprisoned for not more than 
twelve months, or both. Prosecutions authorized by this 
section shall be upon information filed in the police court 
by the corporation counsel or any of his assistants. (Oct. 
9, 1940, 54 Stat. 1082, ch. 792, § 43, ch. IT.) 


Having in mind the broad definition of “casualty” as set 
forth in Sec. 35-1314 of the D. C. Code, certain excerpts 
from Senate Report No. 1909, 76th Cong., 3d Session [To 
accompany H.R. 9722] (which was the Bill passed) give 
strong indications of the intent of Congress in the passage 
of this Bill: 


“The reasons for passage of this bill are set forth in 
a letter from the President of the Board of Commis- 


12 


sioners of the District of Columbia submitting the origi- 
nal draft of the bill to the Speaker of the House of 
Representatives, under date of March 1, 1940, which 
reads as follows: 


Government of the District of Columbia, 
Washington, March 1, 1940. 


Hon. William B. Bankhead, 
Speaker, United States House of Representatives, 
Washington, D.C. 


My Dear Mr. Speaker: The Commissioners of the Dis- 
trict of Columbia have the honor to submit to you here- 
with draft of a proposed bill to provide for the regulation 
of the business of fire, marine, casualty, and title insur- 
ance, and for other purposes. 


There has never been any legislation in the District of 
Columbia for the adequate regulation of the business of 


fire and casualty insurance. The Marine Insurance Act, 
passed in 1922, was the last general insurance legislation 
in the District. That act was designed primarily to regu- 
late the business of marine insurance. It provides inci- 
dentally for a limited regulation of the business of fire 
and casualty insurance. The majority of companies 
licensed under the Marine Act write no marine insurance; 
in fact, most of the insurance business written in the 
District of Columbia, except life insurance, is fire and 
casualty. 


The Life Insurance Act of 1934 (Public, No. 436, 73d 
Cong.) is considered a model piece of legislation for the 
regulation of life insurance and has satisfactorily ef- 
fected high standards for the conduct of such business. 
The proposed legislation is calculated to do for the busi- 
ness of fire and casualty insurance what the Life Act has 
done for the business of life insurance. The proposed 
bill follows the general outline of the Life Act and em- 
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braces the applicable provisions of that act with desirable 
provisions of law now in effect in New York, Illinois, 
Virginia, and other States. The bill was drafted for the 
purpose of placing fire, casualty, and title insurance com- 
panies, and agents writing these classes of business, on 
the same high standards that now apply to life insurance 
companies and agents under the Life Act. The proposed 
legislation provides higher standards of solvency, man- 
agement, and conduct of such business, and extends the 
scope of the authority of the superintendent of insurance, 
comparable to that now extended under the Life Act. 


s * * * * ad 


The inadequacy of existing law is further illustrated by 
the fact that under title V, chapter 7, section 179, of the 
District of Columbia Code, a company writing only health 
and accident insurance is required to have a capital of 
only $25,000, provided it does not issue policies in excess 
of $500 or provide for weekly payments in excess of $20, 


whereas the Marine Act provides that every stock com- 
pany doing a health and accident business shall have a 
capital stock of at least $50,000, and that for each other 
class of insurance written by such company there is 
required an additional capital of $50,000 and an addi- 
tional surplus of $25,000. 


ad * * *. ° * 


The inconsistencies in existing law and the lack of ade- 
quate control over fire and casualty insurance companies 
arise in part from the fact that the Marine Act, under 
which fire and casualty insurance companies are licensed, 
was intended primarily to provide for the regulation of 
marine insurance. The inadequacy of existing law is 
recognized generally by insurance companies and agents 
engaged in fire and casualty insurance. 


baad * * * * eo” 


These same provisions, which are contained in the letter 
from the President of the Board of Commissioners in the 
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Senate report, supra, are incorporated bodily into Report 
No. 2143 of the House of Representatives, 76th Cong., 3d 
Session, to accompany the same bill. 


From the above, and with due regard to the principle of 
statutory construction, that criminal statutes are to be 
construed strictly, the Court is forced to the conclusion that 
the Fire, Marine and Casualty Act repealed the exemption 
provision of the Act of 1901, as amended 1911, (Sec. 35-202, 
D.C. Code). Therefore, the Court finds the association 
defendant and each of the individual defendants guilty as 
charged. Sentence to be imposed on the 27th day of 
April, 1961. 


/s/ CaTHERINE B. KEtiy 
Judge 


April 21, 1961 


Copies to: 


Clark F. King, Ass’t. Corporation Counsel 
for the District of Columbia 


Herbert S. Thatcher, Esq. 

Tower Building, 

Washington, D. C. 
Attorney for Defendants 


ORDER OF APRIL 27, 1961 
Judge Kelly 
Sentence of $100.00 imposed on association and $100.00 


or 30 days on each individual defendant except Robert J. 
Rogers. 
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Execution of sentence suspended and P.R. taken on each 
defendant. 


Appeal Bond of $200.00 to cover appeal of all defendants. 
Continued to May 3, 1961 for sentence as to Robert J. 
Rogers. 


* * * * 


ORDER OF MAY 3, 1961 


Judge Kelly 


$100.00 or 30 days. 


Execution of sentence suspended R.R. as to defendant 
Robert J. Rogers. 


$100.00 appeal bond 
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Iw tHE MunicrpaL Court oF APPEALS 
FoR THE District OF COLUMBIA 


Disrrict or COLUMBIA, 
Plaintiff 
vs. 


Nationa Feperation oF Post OFFICE 
CuerKs, BY AND THROUGH ITs Prest- 
pent, Exroy C. Hatrseck; Rosert J. 
Rocers, Joun F. O’Connor, Exroy C. 
Hautseck, Joun F. Bowen anp Don 
E. Down, IyvrvipvaLty, 


Criminal Case 
No. D.C. 25059-60 


Defendants 


AGREED STATEMENT OF PROCEEDINGS 
AND EVIDENCE 


This cause came on for trial on November 23, 1960, at 
which time all defendants entered pleas of not guilty and 
the cause was submitted to the Court for decision upon a 
written stipulation of the relevant facts (including exhibits 
“A” through “F”) agreed to by counsel for all parties, and 
upon the oral and written argument of counsel. 


On April 21, 1961, the Court found each defendant guilty 
as charged. Thereafter, the association defendant was sen- 
tenced to pay a fine of $100 and each individual defendant 
was sentenced to pay a fine of $100 or, in lieu thereof, to 
serve thirty days in jail. Execution of all sentences was 
suspended. 

/s/ Ricnarp W. Barton 
Corporation Counsel, D.C. 
/s/ James F. CarRoL 
Attorney for Defendants 
Approved: 
/8/ CATHERINE B. KELLY 
Judge 
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Tae Mounicrpat Court ror THE District or CoLUMBIA 
Crimrnau Drviston 


Disrrict or CoLuMBIA, 
Plaintiff 
vs. 


Nationat Feperation oF Post OFFICE 
CueRKs, By AND THROUGH Irs Presi- > No. D.C. 25059-60 
DENT, Exroy C. Hatrsecx; Roser J. 
Rogers, Joun F. O’Connor, Exroy C. 
Hauuseck, Jonn F. Bowen anp Don 
E. Dunn, Iyvrvipvatty, 
Defendants 


NOTICE OF APPEAL 


Name and address of appellant: National Federation of 
Post Office Clerks, by and through its President, Elroy C. 


Hallbeck; Robert J. Rogers, John F. O’Conner, Elroy C. 
Hallbeck, John F. Bowen and Don E. Dunn, Individually: 
817 - 14th Street, N. W., Washington 5, D. C. 


Name and address of appellant’s attorney: Herbert S. 
Thatcher and James F. Carroll, 1009 Tower Building, 
Washington 5, D. C. 


Offense: Engaging in health insurance business in the 
District of Columbia without obtaining certificate of au- 
thority to do so from Superintendent of Insurance of the 
D. C., in violation of the Act of October 9, 1940, 54 Stat. 
1080, Ch. 792, Sec. 39, and in a second count, the individual 
defendants are charged with the offense of acting as agents 
in the D. C. for a company not authorized to do business in 
the District in violation of the Act. 


Date of Judgment or Order: April 27, 1961; Robert J. 
Rogers was sentenced on May 3, 1961. 
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Brief Description of Judgment or Order: The National 
Federation was fined $100.00, and the fine was suspended. 
The individual Defendants were fined $100.00 or 30 days 
in jail which was also suspended. An appeal bond was 
taken out covering all Defendants. 


Where confined, if not on bail: 


The above-named appellant hereby appeals to The Mu- 
nicipal Court of Appeals for the District of Columbia from 
the judgment or order above-mentioned. 


Hersert §. THATCHER 
James F. CarroLt, 
Attorneys for Appellants 
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The Municipal Court of Appeals 
for the District of Columbia 
No. 2870 


NationaL Feperation oF Posr Orrice CuerKs, by and 
through Its President, Erroy C. Hattseck; Rosert J. 
Rocers, Joun F. O’Connor, Exroy C. Hattpecx, Jonn 
F. Bowen and Don E. Duny, Individually, Appellants, 


v. 
District or Cotumsia, Appellee. 


Appeal from The Municipal Court for the 
District of Columbia, 
Criminal Division. 


(Argued August 7, 1961 Decided August 28, 1961) 


James F. Carroll, with whom Herbert S. Thatcher was 
on the brief, for appellants. 


Richard W. Barton, Assistant Corporation Counsel, with 
whom Chester H. Gray, Corporation Counsel, Milton D. 
Korman, Principal Assistant Corporation Counsel, and 
Hubert B. Pair, Assistant Corporation Counsel, were on the 
brief, for appellee. 


Before Hoop and Quinn, Associate Judges, and Cayton 
(Chief Judge, Retired) sitting by designation under Code 
§ 11-776(b). 


CAYTON, J: This appeal challenges the right of the 
District of Columbia to require an organization of federal 
employees to obtain from the Superintendent of Insurance 
a certificate of authority to operate a program of health 
insurance. 


Appellant Federation is an unincorporated non-profit 
labor organization composed exclusively of postal clerks 
employed by the United States Post Office Department. It 
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provides health, hospital, and surgical benefits to its mem- 


bers on a voluntary basis. Members wishing to participate 
in the plan i i 


The District government by information charged that the 
association and certain of i i i 


At one time associations of this type were 
licensing and regulation. But in 1940 Con 
new Act requiring that all fire, 


exempt from 


hereby repealed.” Notwithstanding 
lants contend that 


ent employees. 
argue that Congress, when passing the 1940 Act, was 
concerned with commercial fire, marine, and casualty 


They 
only 
com- 


* Code 1951, 35-202, regulating health 
panies provides in i 
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panies operated for a profit. A careful reading of the Act 
does not substantiate this position. Section 35-1302 of the 
Code makes the provisions of the 1940 Act applicable to “all 
fire, marine, and casualty insurance companies.” Section 
35-1303 states that “company . .. shall be deemed to include 
a corporation, company, partnership, association, individ- 
ual, or aggregation of individuals engaging in... any kind 
of insurance, surety, or indemnity business. .. .” We think 
it is evident that the Congressional intent was to include 
insurance organizations of appellant’s type within its scope. 
This intention is further manifested in the legislative his- 
tory of the Act. H.R. Rep. No. 2143, 76th Cong., 3rd Sess. 3 
(1940), which contains the report of the House District 
Committee, states that “the inconsistencies in existing law 
and the lack of adequate control over fire and casualty in- 
surance companies arise in part from the fact that the 
Marine Act, under which fire and casualty insurance com- 
panies are licensed, was intended primarily to provide for 
the regulation of marine insurance.” It further states that 
“the inadequacy of existing law is recognized generally by 
insurance companies and agents engaged in fire and cas- 
ualty insurance.” See also S. Rep. No. 1909, 76th Cong., 
3rd Sess. (1940). 


Appellants have presented argument and citations on the 
proposition that repeals by implication are not favored. 
But that is not the problem here; our question is one of 
express repeal. As appellants say in their brief, all their 
assignments of error are predicated on the proposition that 
they have an operative and continuing exemption, not re- 
pealed by the 1940 Act. We think the trial court ruled cor- 
rectly that the earlier exemption was expressly repealed 
by the 1940 Act. The ruling is in harmony with a decision 
dealing with the same question in the field of life insurance. 
Fechteler v. Jordan, 95 U.S.App.D.C. 54, 218 F.2d 865. 


Affirmed. 
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provides health, hospital, and surgical benefits to its mem- 
bers on a voluntary basis. Members wishing to participate 
in the plan pay premiums of fixed amounts in proportion to 
the type of benefits received. The Federation has a mem- 
bership of 100,000, approximately 42,000 of whom are par- 
ticipants in the plan. Ninety of the participants are resi- 
dents of the District of Columbia. The association has been 
conducting its activities at an office in this jurisdiction. 


The District government by information charged that the 
association and certain of its officials were violating the law 
by engaging in health insurance business without obtaining 
a certificate of authority. Trial was had on stipulated facts 
and the court held that the governing statute was being 
violated. 


At one time associations of this type were exempt from 
licensing and regulation. But in 1940 Congress passed a 
new Act requiring that all fire, marine, and casualty com- 
panies doing business in the District of Columbia must 
obtain a certificate of authority. Code 1951, 35-1301, et seq. 
The question for decision is whether that Act repealed the 
exemption contained in the earlier statute. 


Section 46 of the 1940 Act provides: “All laws or parts of 
laws, insofar as they relate to business affected hereby, and 
are in conflict with any of the provisions of this Act, are 
hereby repealed.”? Notwithstanding this language, appel- 
lants contend that Congress did not intend to repeal the 
exemption of the earlier Act relating to non-profit relief 
associations composed of Government employees. They 
argue that Congress, when passing the 1940 Act, was only 
concerned with commercial fire, marine, and casualty com- 


* Code 1951, 35-202, regulating health, accident, and life insurance com- 
panies provides in part “that nothing contained herein shall apply to any 
relief association, not conducted for profit, composed solely of officers and 
enlisted men of the United States Army or Navy, or solely of employees 
of any other branch of the United States government service. .. .” 


? See Compiler’s note following Code 1951, 35-1349. 
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panies operated for a profit. A careful reading of the Act 
does not substantiate this position. Section 35-1302 of the 
Code makes the provisions of the 1940 Act applicable to “all 
fire, marine, and casualty insurance companies.” Section 
35-1303 states that “company .. . shall be deemed to include 
& corporation, company, partnership, association, individ- 
ual, or aggregation of individuals engaging in... any kind 
of insurance, surety, or indemnity business... .” We think 
it is evident that the Congressional intent was to include 
insurance organizations of appellant’s type within its scope. 
This intention is further manifested in the legislative his- 
tory of the Act. H.R. Rep. No. 2143, 76th Cong., 3rd Sess. 3 
(1940), which contains the report of the House District 
Committee, states that “the inconsistencies in existing law 
and the lack of adequate control over fire and casualty in- 
surance companies arise in part from the fact that the 
Marine Act, under which fire and casualty insurance com- 
panies are licensed, was intended primarily to provide for 
the regulation of marine insurance.” It further states that 
“the inadequacy of existing law is recognized generally by 
insurance companies and agents engaged in fire and cas- 
ualty insurance.” See also S. Rep. No. 1909, 76th Cong., 
3rd Sess. (1940). 


Appellants have presented argument and citations on the 
proposition that repeals by implication are not favored. 
But that is not the problem here; our question is one of 
express repeal. As appellants say in their brief, all their 
assignments of error are predicated on the proposition that 
they have an operative and continuing exemption, not re- 
pealed by the 1940 Act. We think the trial court ruled cor- 
rectly that the earlier exemption was expressly repealed 
by the 1940 Act. The ruling is in harmony with a decision 
dealing with the same question in the field of life insurance. 
Fechteler v. Jordan, 95 U.S.App.D.C. 54, 218 F.2d 865. 


Affirmed. 
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MONDAY, AUGUST 28, 1961 


The Court met pursuant to adjournment. Present: The 
Honorable Andrew M. Hood, Associate Judge, and Nathan 
Cayton (Chief Judge, Retired) sitting by designation. 

° = e * 


Before, Andrew M. Hood and Thomas D. Quinn, Asso- 
ciate Judges, and Nathan Cayton (Chief Judge, Retired) 
sitting by designation. 


Nariowan Feperation oF Post OFFICE 
CLERKS, BY AND THROUGH ITS PRESIDENT, 
Exroy C. Haripeck, Rosset J. Rocers, 
Joun F. O’Connor, Exroy C. Hatpeck, 
Joux F. Bowen and Don E. Dunn, Ix- 
DIVIDUALLY, No. 2870 


Appellants. Jan. Term, 
1961 


District oF CoLuMBIA, 
Appellee. 


Appeal from the Municipal Court for the District of 
Columbia, Criminal Division. This cause came on to be 
heard on the transcript of the record from the Manicipal 
Court for the District of Columbia, and was argued by 
counsel. On consideration whereof, it is now here ordered 
and adjudged by this Court that the judgment of the said 
Municipal Court in this cause, be and the same is hereby 
affirmed. 

Matnew Carron 
Judge 


August 28, 1961 
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Unrrep States Court or APPEALS 
FOR THE District oF CoLumsia Crecurr 


Nationau Feperation or Post Orrice 
CueRks, BY AND THROUGH ITs Przst- 
DENT, Exzoy C. Hattpeck; Roserr J. 
Rocers, Joun F. O’Cownor, Exzoy C. 
Haurseck, Joun P. Bowmen anv Don 
E. Dunn, Lyprvvatty, 


Petitioners No. 16,601 


Vv. 


Disteicr or Cotumsia, 
Respondent 


PETITION FOR ALLOWANCE OF AN APPEAL 


Petition is hereby made by National Federation of Post 
Office Clerks, by and through Its President, Elroy C. Hall- 
beck; Robert J. Rogers, John F. O’Connor, Elroy C. 
Hallbeck, John F. Bowen and Don E. Dunn, Individually, 
Appellants below, for allowance of an appeal from the 
judgment of the Municipal Court of Appeals for the Dis- 
trict of Columbia entered on the 28th day of August, 1961, 
in a cause entitled National Federation of Post Office 
Clerks, by and through Its President, Elroy C. Hallbeck; 
Robert J. Rogers, John F. O’Connor, Elroy C. Hallbeck, 
John F. Bowen and Don E. Dunn, Individually, Appellants, 
v. District of Columbia, No. 2870 in said Municipal Court 
of Appeals, in favor of District of Columbia against said 
National Federation of Post Office Clerks, by and through 
Its President, Elroy C. Hallbeck; Robert J. Rogers, John 


24 


F. O’Connor, Elroy C. Hallbeck, John J. Bowen and Don E. 
Dunn, Individually, Appellants. 


Hersert S. THATCHER 
James F. Carnot. 
Attorneys for Petitioners 


Dated this day of September, 1961. 
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CERTIFICATE OF SERVICE 


I certify that a copy of the foregoing Petition for Al- 
lowance of an Appeal was mailed, postage prepaid, this 
1st day of September, 1961, to Mr. Chester H. Gray, Cor- 
poration Counsel of the District of Columbia, 14th and E 
Streets, N. W., Washington, D. C. 


James F’, Carrouu 
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United States Court of Appeals 
FOR THE District oF CoLumBIA Circuit 
September Term, 1961 


Municipal Court of Appeals Number 2870 


Nationa, FEeperaTion or Post OFFICE 
CLERKS, ET AL., 


Petitioners 
No. 16,601 
v. 


District or CoLUMBIA, 


Respondent 


Berore: Epcerton, Fany axp Danan, Circuit Judges, 
in Chambers. 


ORDER 


Upon consideration of the petition for allowance of an 
appeal from the judgment of the Municipal Court of Ap- 
peals in this case and of briefs in support and in opposi- 
tion, it is 

ORDERED by the court that an appeal from the judg- 
ment of the Municipal Court of Appeals in this case is 
allowed. 


Per Curiam. 


Dated: November 3, 1961. 


Anited States Court of Appeals 


For tae Disrercr oF CoLuMBIA Croourr 
| 


| 
a | 
No. 16,601 | 
oo as | 


Nazionan Feperation or Post Orrice CLerks, BY AND 
Tsrovex rrs Presment, Error C. Harrpeck; Roszer J. 
Rogers, Joun F. O’Connok, Exzor C. Hirzsz0s, Joun 
P. Bowen anp Don E. Dunn, TyprvipvaLty. 

Appellant 


Vv. 


District or CoLuMBIA 


On Appeal From a Decision of ‘the 
Municipal Court of Appeals for the 
District of Columbia — 
United States Court of Ammen: | 
Por the 
| District of Colzinbdia Crrenit 
1009 Tower Building 


Washington 5, D. C. 
,,, Counsel for Appellants 


STATEMENT OF QUESTION PRESENTED 


| Has appellant Federation’s previous statutory exemp- 
tion as a “relief association” from earlier laws regulating 
health and accident companies been removed by the Act 
of 1940 which further regulates such companies but repeals 
former laws only to the extent of an inconsistency. 
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BRIEF FOR APPELLANT 


Anited States Court of Appeals 


For rae Distetcr oF CotumsBia Ciecuir 


No. 16,601 


Nariowan Feneration or Post Orrice Cueexs, BY AND 
TsrouGH its Present, Exzox C. Harrseck; Rozerr J. 
Roczrs, Joun F. O’Connor, Exzoy C. Harizecn, Jonny 
P. Bowen anv Don E. Down, Invrvpvattx. 


Vv. 


Disreict or CoLUMBIA 


On Appeal From a Decision of the 
Mennicipal Coast of ‘Appeals tories 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a decision of the Municipal Court 
of Appeals affirming a conviction of appellants in the 
Municipal Court for District of Columbia Criminal Divi- 
sion for violating the District of Columbia Code 1951, 
35-1301 et seq. by reason of their engaging in the health 
insurance business without obtaining a license as required 
by such code. 


The jurisdiction of this Court is invoked under Title 11, 
Section 773, of the District of Columbia Code. 
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STATEMENT OF THE CASE 


The facts in this case have been stipulated (J.A. 3). The 
basic facts have been summarized in the decision of the 
Municipal Court of Appeals below (J.A. 19) as follows: 


“Appellant Federation is an unincorporated non-profit 
labor organization composed exclusively of postal clerks 
employed by the United States Post Office Department. It 
provides health, hospital and surgical benefits to its mem- 
bers on a voluntary basis. Members wishing to participate 
in the plan pay premiums of fixed amounts in proportion 
to the type of benefits received. The Federation has a mem- 
bership of 100,000, approximately 42,000 of whom are par- 
ticipants in the plan. Ninety of the participants are resi- 
dents of the District of Columbia. The association has been 
conducting its activities at an office in this jurisdiction.” 

In addition, the record shows that appellant Federation, 
whose headquarters and staff are located in the District 
of Columbia, has been providing health, hospital and surgi- 
cal benefits to its members in the District of Columbia and 
elsewhere throughout the country since 1950, without com- 
plaint or charge of abuse from any source as to method 
of operation. This aspect of the Federation’s operation is 
ron by the members themselves, entirely on a non-profit 
basis, through duly elected officers and representatives 
and under the scrutiny of a rank and file “Finance Com- 
mittee” as well as under the scrutiny and supervision of the 
General Accounting Office. The financial records and re- 
ports are audited quarterly by Ernst & Ernst, nationally 
known auditors, whose reports are made available to the 
membership. Finally, not only is the operation a non- 
profit one, with benefits available only to members and not 
to the general public, but the Federation does not engage 
in solicitation even of members, or in advertising cam- 
paigns, and employs no agents, salesmen or solicitors. The 
sole function of the operation is to provide relief to its 
members when they are stricken by accident or ill health 
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and at as cheap a cost as possible. Its function is not to 
grant indemnity or security against loss for a considera- 
tion; rather its function is to accumulate a fund from the 
contributions of its members to be used for their own aid 
and relief in case of misfortune. The operation has no 
capital stock, yields no profits and does not seek to ac- 
cumulate vast funds for future uses, but rather to keep a 
steady flow of funds available for contemporaneous grant- 
ing of aid. The contract between the Federation’s health 
and accident operation and its members is not one of in- 
surance but of beneficial relief. (See 3 printed documents.) 


| Although conecededly appellant Federation was exempt 
as a “relief association” from the regulatory laws which 
were in effect prior to the passage of the 1940 regulatory 
Act, the District government in the fall of 1960 brought 
an information (J.A. 1) against the Federation and its 
officers, the appellants herein, charging that they were 
violating the 1940 law by engaging in the health insurance 


business without obtaining a certificate of pas face A as 
required by that law. Appellants pleading not guilty, trial 

was held on stipulated facts and the trial court held that 
the 1940 statute governed and was being violated, ap- 
pellants no longer being exempt. (J.A. 14). Upon appeal 
to the court below this conviction was upheld. (J.A. 19). 


STATUTES INVOLVED 


| Health, Accident and Life Insurance Act of 1901 (31 
Stat. 1292, Ch. 854, Sec. 653, as amended by Act of August 
15, 1911, 37 Stat. 16, Ch. 12, Secs. 1 and 2; Code, 1951, 
Sec. 35-202. 


i Fire, Marine and Casualty Act of 1940 (54 Stat. 1066, 
Ch. 792) (D. C. Code, 1951, Title 35-1301, et seq.) 


' Life Insurance Act, 48 Stat. 1177, Code 100, Title 35, 
Ch. 3-8 (1934). 
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The relevant portions of the above statutes read as 
follows: 


1911 law: “And provided further, That nothing con- 
tained herein shall apply to any relief association, not 
conducted for profit, composed solely of officers and en- 
listed men of the United States Army or Navy, or solely 
of employees of any other branch of the United States 
government service, or solely of employees of any indi- 
vidual, company, firm, or corporation.” (D.C. Code 1951, 
Title 35, Sec. 202) 


1934 Law: The Act of June 19, 1934, 48 Stat. 1177, ch. 
672, ch. VI, Para. 4, prescribed as follows: “All laws or 
parts of laws, insofar as they relate to life insurance 
companies and the conduct of life insurance business, 
and in conflict with any provisions of this Act (Life 
Insurance Act, Chapter 3-8 of this Title), are hereby 
repealed.” 

1940 law: “All fire, marine, and casualty insurance 
companies now or hereafter incorporated or formed in 
the District, or authorized to do business in the District, 
all brokers and all agents and other representatives of 
such companies, shall, to the extent hereinafter provided, 
be subject to this chapter :” (D.C. Code 1951, Title 35— 
1302) 


1940 law: Section 46 of the act of Oct. 9, 1940, : 54 Stat. 
1083, ch. 792, part II, provided as follows: ‘All laws or 
parts of laws insofar as they relate to business affected 
hereby and are in conflict with any provisions of this 
act (§§ 35-1301 to 35-1350), are hereby repealed.’ ” 


1940 law: “‘Company’ means an insurance, surety, or 
indemnity company, and shall be deemed to include a 
corporation, company, partnership, association, individ- 
ual, or aggregation of individuals engaging in or pro- 
posing or attempting to engage in any kind of insurance, 
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surety, or indemnity business, including the exchanging 

or reciprocal or interinsurance contracts between indi- 

viduals, partnership, and corporations.” (D.C. Code 1951, 
Title 35—1303). 


STATEMENT OF POINTS 


The courts below erred in holding that appellants’ previ- 
ous exemption as a “relief association” from the earlier 
‘laws regulating health and accident companies had been 
‘removed by the Act of 1940 further regulating such com- 


panies. 


SUMMARY OF ARGUMENT 


This Court in Jordan v. Group Health Association (71 
‘App. D. C. 38, 107 F. 2d 239 [1939] ) declared that the 
‘then exemption of “relief associations” such as appellant 

Federation from laws generally regulating the casualty in- 
surance business served a helpful and worthy purpose and 
that statutory regulations thereof was neither needed nor 
desirable. It further held that the laws regulating insur- 
ance businesses were not generally appropriate or applica- 
ble to the “relief association” type of operation. When only 
a year later Congress enacted the ‘1940 Act, further gener- 
ally regulating insurance companies or businesses, Con- 
gress neither expressly included nor excluded “relief asso- 
: ciations” from the operation of the new law, nor did it 
' expressly repeal the previous exemption; instead, contrary 
‘to the holdings of the courts below that Congress “ex- 
_ pressly” repealed prior. regulatory laws, under Sec. 46 of 
: the 1940 Act it repealed them only to the extent of actyal 
' conflict or inconsistency and only to the extent that a 
“business” was involved. Since nothing whatsoever in the 
legislative history of the 1940 Act shows complaint of & 
single abuse in the operation of “relief associations”, let 
alone any intent by Congress to regulate them or remove 
their exemption, and since the present law and the past 
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exemption can consistently stand side by side without con- 
travening any expressed, implied or necessary legislative 
purpose, it is the duty of the courts in construing the two 
laws to preserve the consistent portions of the earlier, 
particularly when the exemption of “relief associations”, 
as held by this Court in Group Health, serves a useful end 
and such “associations” do not operate as a “business.” 


ARGUMENT 
I 


The Exemption of “Relief Associations” such as Ap- 
pellant from General Insurance Regulatory Laws Is Help- 
ful and Necessary. 


Under a section of the law enacted in 1911, 37 Stat. 
16, (Section 1 of the Act of August 15, 1911, ch. 12, 
and significantly contained in the present Code as Sec- 
tion 35-202), appellant Federation was expressly ex- 
empt from any laws regulating the accident and health 
insurance business or companies. It was so exempt as a 
“relief association, not conducted for profit, composed 
solely of * * * employees of the United States Government 
* © ©” (Section 202, Title 35). In 1939, this Court in Jordan 
v. Group Health Association, 71 App. D. C. 38, 107 F 2d 
239, had occasion to examine this exemption at length. It 
found that general statutes designed to regulate insurance 
companies or businesses were not intended for application 
to the relief association type of operation such as appel- 
lants’. It further found that the exemption was designed to 
encourage such operations which it found to serve useful 
and salutory functions and that regulation of these types 
of operations was not only unnecessary but “an economic 
waste”. It stated in these respects as follows: 


«* © * statutes designed to regulate the business of in- 
surance or that of indemnity, growing out of experience 
with and evils developing in them, were not intended for 
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application to all organizations having some element of 
risk assumption or distribution in their operations. This 
is evidenced by decisions in this country exempting vari- 
ous types of agreements involving such elements from 
operation of the insurance laws and by conflicts in the 
decisions as to others, a few illustrations being given in 
the margin. It becomes the more evident when the pur- 
pose and nature of many of the statutory requirements 
are considered, particularly those relating to the main- 
tenance of reserves or ‘guarantee funds’ and to the 
regulation of investments and financial operations. The 
object of these is protection of the insured and thus of 
the public against the insurer. They assume separate- 
ness of identity, with consequent diversity of ownership 
and possible antagonism of interest between them, as 
well as definite assumption of liability, legally enforce- 
able, by the insurer to the insured. Such requirements 
can have meaning, purpose and useful effect only in 
relation to definite and binding obligations as to which, 
in their absence, there is danger of default. They are 
entirely inappropriate where no such risk is assumed, 
no danger of default can exist, and the control rests ulti- 
mately, as here, in the hands of those to whom the very 
limited obligation runs. Imposition of the requirement 
in such circumstances would not only be useless, but an 
economic waste. It is not the function or purpose of 
Group Health to pile up vast accumulations of capital 
to await the needs of a distant day; it is rather to keep 
a steady flow of funds, with as small a margin as possi- 
ble, running from patient to physician as nearly contem- 
poraneously with the reverse flow of service from physi- 
cian to patient as can be. It is a distributing, not an 
accumulating agency.” (Emphasis supplied) 
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«e © © The exemptions were intended for relief activi- 
ties which would be incidental to a more basic relation, 
that of employment, whether it comprehends many or 
few. It was the check provided by the employment rela- 
tion, on management and control, on profit, on member- 
ship, on abuses, not the size of the employer or the num- 
ber employed, which was the basis of the exemption. 
Furthermore, litigation of the exemption to ‘small and 
inconsequential’ units very possibly would have the 
effect, practically, of nullifying it. Numbers are im- 
portant for sound insurance. Expensive duplication of 
overhead and equipment would be encouraged. The ex- 
emption was designed to encourage not to prohibit, 
employees relief, whether by self-organization or by 
cooperative arrangement of employees and employer.” 
(Emphasis supplied). 


A year after the above decision, Congress enacted a more 
comprehensive regulatory Act applicable to “all fire, 


marine and casualty companies,” Code Section 35-1302 Act 
of 1940. This Act did not refer to “relief associations” as 
such either by way of exclusion or inclusion. The legisla- 
tive history of the Act show no evidence of any complaint 
concerning the operation of relief associations or similarly 
operated plans which provide health and accident benefits 
to members on a non-profit basis by labor organizations 
such as the petitioner Federation, nor any evidence of a 
need or desire for regulation thereof. Indeed, such history 
discloses no Congressional concern whatsover with the 
continued operation of such “relief associations”. Thus, 
there is absolutely nothing in the legislative history of the 
Act to indicate any intent on the part of Congress to in- 
clude this long exempt type of benefit operation under the 
new regulatory laws—a type of operation which only a 
year before this Court found it would be harmful rather 
than necessary to regulate. 
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aa 


There Was No Express or Implied Repeal in the 1940 
|. Law of the previous Exemption of “Relief Associations;” 
| The Repealer Clause is Not Applicable to “Relief Associa- 
tions.” 


Notwithstanding the foregoing, the courts below held 
, that the earlier exemption was “expressly” repealed by 
; the 1940 Act. This, we submit, was error, and in so doing 
the courts below have made a determination not in accord 
| with an applicable decision of this Court—the Group 
Health case, supra,—and contrary to decisions of the 
Supreme Court of the United States, discussed infra, which 
; hold that provisions in concomitant statutes in the same 
field, particularly provisions of unchallenged usefulness, 
should be construed to stand together wherever possible 
| and unless there is clear evidence of a legislative intention 
: not to do so. Appellant Federation, as well as similar non- 
| profit organization of government and other employees in 
| the District, in reliance on their exemption from the regu- 
| latory laws as it existed prior to the 1940 Act and on an 
| undisturbed operation since that time, have been engaged 
. for years in the salutory function of providing health and 
accident benefits for their members at low costs to such 
| members and with no occasion for complaint or indication 
of abuse. This Court has found such an exemption to be 
a useful and necessary one. It would therefore appear that 
| unless there was indeed a very clear and express removal 
| of the prior exemption, the exemption should stand. 


1. 


The error of the courts below lies first in their failure 
, to recognize the beneficial aspects of the operation of “re- 
lief associations” such as appellants’ and the entire lack 
: of need for regulation of such “associations”, as expressed 
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by this Court in the Group Health case, supra, and second 
in their failure to give proper consideration and effect to 
the language of the repealer clause in the 1940 Act. Far 
from that repealer clause constituting an express repeal 
of the prior exemption, it repeals the prior law only to the 
extent that there is any conflict and only to the extent 
that they relate to a “business” effected by the 1940 law. 
Under the view taken by this Court of the operation of 
“relief associations” there would be no conflict with the 
1940 law created by continuing the exemption from general 
laws regulating the casualty insurance business, nor is the 
operation of such an “association” an engaging in the 
casualty insurance business. 


The repealer clause of the 1940 Act (Section 46) reads 
as follows: “All laws or parts of laws, insofar as they 
relate to business affected hereby, and are in conflict with 
any of the provisions of this Act, are hereby repealed.” 
The courts below would construe the foregoing language as 
if it read: “All previous laws in any way dealing with the 
subject of providing casualty insurance Or benefits are 
hereby repealed in their entirety.” But we repeat, the 
repeal is not of prior laws in their entirety but only of 
prior laws to the extent of conflict, and under the reviews 
of this court in Group Health there is no conflict between 
the operation of a “relief association” and the full and 
effective operation of the 1940 law in so far as it seeks to 
regulate the casualty insurance “business”, both the exemp- 
tion and the new law being capable of simultaneous opera- 
tion. 


Since there is no express inclusion of “relief associa- 
tions” in the application of the 1940 Act, since there is 
nothing in the legislative history of that Act which indi- 
cates any intention to regulate such associations as such, 
or any complaint concerning their operation, and since 
this Court only a year earlier had indicated that there was 
not only no need for such regulation but that regulation 
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would be harmful, with which expression the Congress took 
no exception, it follows in the absence of any express or 
implied or necessary inclusion, that there is no conflict 
between the old exception and the new regulation, and 
both can consistently stand side by side without any viola- 
tion of legislative language or intent. In other words, 
it would require the clear and express inclusion of “relief 
associations” under the new law before the exemptions 
under the old law would create any conflict, and since 
there is no such conflict, either on the face of the 1940 
law or in respect to any legislative purposes of policy as- 
certainable from its legislative history, the repealer section 
(46) of the 1940 Act is inapplicable. 


2. 


The 1940 repealer section is inapplicable for the further 
reason that it repeals earlier laws only insofar as they 


relate to the conduct of an insurance “business”, and the 
operation of “relief associations” are not the conduct of an 
insurance business. 


The 1940 law is made applicable to “all fire, marine and 
casualty companies” “ * * * engaging in * * * any kind of 
insurance, surety and indemnity business.” (Section 35- 
1302). The term “business” is generally accepted as hav- 
ing reference to an element of profit-making which involves 
dealings with the public. Benson v. Lakewood Cemetery, 
267 N.W. 510, 512, 197 Minn. 501; Gray v. Board of County 
Comm’rs. of Sedgewick County, 165 P. 867, 868, 101 Kan. 
195; Sloan v. Commissioner of Internal Revenue, CCA, 63 
F. 2d 666, 669. 


The legislative history, including that referred to in the 
decisions below, indicated that Congress had in mind the 
type of company or business operated for profit which 
deals with the public through agents, soliciting the public. 
‘As stated in House Report No. 2143, 76th Congress, Third 


12 


Session, 1940, “the Bill was drafted for the purpose of 
placing fire, casualty and marine insurance companies, and 
the agents writing these classes of business, on the same 
high standards that now apply to life insurance companies 
and agents...” 


This Court in Group Health, supra, made it clear that 
the type of operation in which the Federation is engaged 
is not one which can be considered doing “business”, but 
rather constitutes the rendering of a service for a limited 
membership. In that case this Court, in determining that 
the insurance operation before it was not the type of in- 
surance company or insurance business customarily subject 
to regulation, stressed the factors that (a) it was non- 
profit, (b) it was available to members only, (¢) it was 
voluntary in participation, (d) it was not advertised or 
available to the public or drummed up by solicitors or 
agents, (e) it was completely administered, managed and 
financed by representatives of the beneficiaries themselves. 


In Jordan v. Group Health, supra, this Court, in foot- 
note 17, stressed the need for “viewing as a whole” any 
plan seeking to come under the exemptive provisions of 
Title 35, Section 202, and set forth its rationale for ex- 
empting relief associations even though at times it might 
be technically difficult to distinguish them from the opera- 
tions of profit-making health, accident and life insurance 
companies: 


“Tt is on this basis, undoubtedly, that statutes gener- 
ally and . . . courts exempt relief departments or asso- 
ciations from operation of the laws regulating the ‘relief’ 
of their programs, it is difficult if not impossible to dis- 
tinguish them technically or practically from health, 
accident and life insurance. Regarding them merely as 
one phase of the business of operating a railroad or a 
manufacturing company, designed to promote efficiency 
of personnel and discharge the full duty of the employer 
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to the employee in creating a real security for the latter, 
puts them in an entirely different light and discloses the 
incongruity of applying to them regulations designed to 
apply to entirely independent business of imsurance, Cf. 
Vance, Insurance, 2d ed. 1930, p. 61. The same considera- 
tions underlie the usual exemption of insurance activities 
of fraternal beneficial associations.” (emphasis supplied) 


In this connection it is further significant that this Court 
in Group Health did not agree with the District Commis- 
sion of Insurance who contended that the Court’s holding 
would have adverse consequences for the effective regula- 
tion of insurance activities. This Court replied as follows: 


«“e © © We do not share his concern. Experience to 
date with consumer cooperatives, organized and limited 
in their activities, management and membership as is 
Group Health, has not shown that they are susceptible 
to the abuses feared. If they or others should appear, 
measures for their control should be enacted by the 
legislature, not prescribed through judicial expansion of 
existing statutes designed for other organizations’ activi- 
ties and abuses.” (Jordan v. Group Health Assn., supra, 
at 253). 


The courts generally are in accord with the proposition 
enunciated by this Court in Group Health that casualty 
benefit operations such as appellants’ are not in the same 
category as the operation of the casualty insurance “busi- 
ness”. 


In Colaissi v. Pa. R. R. Co., 208 N. Y. 275, 101 N. E. 859, 
the employer maintained a relief department for the pay- 
ment of benefits to its employees who voluntarily sub- 
scribed thereto. The fund consisted of contributions by the 
members and the employer. The court held this depart- 
mental program not to be in the business of life or casualty 
insurance within the meaning of the state insurance law. 
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Vance, Insurance, 3 ed. pg. 54, Note 4, states: “It is 
generally held that such relief associations do not carry 
on ‘insurance’ within the meaning of the term as used 
in statutes regulating the conduct of insurance busi- 
nesses...” 


In Commonwealth of Pa. v. Equitable Beneficial Asso- 
ciations, 131 Pa. 437, 18 At. 1112, the court held: “To 
grant indemnity or security against loss for a considera- 
tion, is not only the design and purpose of an insurance 
company, but is also the dominant and characteristic 
feature of a contract of insurance. What is known as a 
‘beneficial association’, however, has a wholly different 
object in view. The great underlying purpose of the 
organization is not to indemnify or secure against loss. 
Its design is to accumulate a fund from the contributions 
of its members . . . to be used in their own aid and relief 
in the misfortunes of sickness, injury or death... Such 


societies have no capital stock. They yield no profit, 
and their contracts, although beneficial and productive, 
altogether exclude the idea of insurance ... a 


State v. Pittsburgh CC and St. Louis R.R. Co., 68 Ohio 
S. 9, 67 N. E. 93, is strongly in appellants’ favor. In that 
case, an employer organized a relief association in order 
to accumulate an indemnity fund based upon the voluntary 
subscription of its employees. The plan there was com- 
pletely administered by the company as an ancillary fea- 
ture of employment. The court held that the plan was not 
an insurance operation and was not engaged in the trans- 
action of insurance business. The court emphasized that 
its decision was in large part based upon the fact that “the 
doors to membership in this fund are not open to the gen- 
eral public”, and that “while an employee is not required 
to become a member, none but employees can do so.” The 
court repeatedly stressed that this employer-employee as- 
sociation was internal in scope, that it did not solicit from 
the general public, and that it was non-profit in nature: 
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“those who organize or embark in insurance businesses 
have profit in view as a recompense for the industry, 
ability, and capital invested, and it would be strange in- 
surance business that would omit this great incentive 
from its plans and purposes.” 


Beck v. Pa. R. R. Co., 63 N. J. L. 232, 43 Atl. 908, in- 
"volved an employer-sponsored relief department similar 
‘meorporation to the plan involved in the instant case. A 
unanimous court held that the insurance laws of the State 
iof New Jersey did not apply to the operations of this relief 
association : 


“TI can perceive no reason why the establishment of 
such a fund, and the agreement of those who contribute 
to it as to its distribution can be held to fall within the 
regulations of the insurance laws. Such association cre- 
ates its own fund by voluntary action and distributes it 
by an agreed upon plan, and the contract between them 


is not of insurance, but of beneficial relief.” 


The Iowa Supreme Court in Donald v. C. B. Q. BR. BR. Go., 
23 Iowa 284, 61 N. W. 971 held that “an association organ- 
‘ized by a railroad company for its employees, which agrees 
ito pay stated sums to members or their beneficiaries . . . is 
not an insurance company, but a beneficiary society.” 


Til 


| In the Absence of Express Repeal, It is the Duty of 
Courts to Preserve Applicable Provisions of Earlier Law 
on the Same Subject. 


A basic rule of statutory construction is that when there 
‘are two legislative enactments upon the same subject, effect 
‘must be given to both in those areas where it is possible 
. without violating clear legislative intent. InU.S.v. Borden, 

308 US 188 at 198, the Court stated: 


. When there are two acts upon the same subject, 
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the rule is to give effect to both if possible. ... The in- 
tention of the legislative to repeal ‘must be clear and 
manifest’. It is not sufficient . . . ‘to establish that sub- 
sequent laws cover some or even all of the case provided 
for by [the prior act]; for they may be merely affirma- 
tive, or cumulative, or auxiliary. There must be a ‘posi- 
tive repugnancy between the provisions of the new law 
and those of the old; and even then the old law is 
repealed by implication only pro tanto to the extent of 
the repugnancy’.” 


The further corollary rule is particularly applicable here. 
It is that where a section of the previous law has an un- 
challenged usefulness and the statutory language is sus- 
ceptible of a construction which preserves that usefulness, 
it is the duty of the courts to follow that construction. 
Armstrong v. Nu-Enamel Corp. 305 U.S. 315 at 333. The 
court stated in this respect as follows: 


“This Court has had several occasions . . . to construe 
statutes in which conflicts between reasonable intention 
and literal meaning occurred. . . . where, as here, the 
language is susceptible of a construction which preserves 
the usefulness of this section, the judicial duty rests 
upon this Court to give expression to the intendment of 
the law.” (at p. 333). 


Even where two statutes relating to the writing of health 
and accident insurance may exist side by side, the process 
of statutory repeal by implication is not judicially favored. 
The test upon which any repeal by implication is based is 
that of “absolute irreconciliability.” Georgia v. Pa. R. R. 
Co., 324 U.S. 439, 89 L. Ed. 1051 (1944). 


The United States Supreme Court in Posadas v. National 
City Bank, 296, U. S. 497, 80 L. Ed. 351 (1935) said: 


«© © © But, in either case, the intention of the legisla- 
ture to repeal must be clear and manifest; otherwise, at 
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least as a general thing, the later act is to be construed 

as a continuation of, and not a substitute for, the first 

act and will continue to speak, so far as the two acts are 

the same, from the time of the first enactment.” (at p. 

503). (emphasis supplied) 

In view of the unchallenged fact that the operation of 
relief associations such as appellants’ is a salutory one, it 
would appear that some more specific language of repeal 
is called for, or at least some minimum expression in the 
legislative history of dissatisfaction with the previous ex- 
emption before it can be said that passage of the 1940 Act 
operates ipso facto to repeal that exemption. 


Since there is no express, implied or necessary inclusion 
of “relief associations” as such in the application of the 
1940 law, there cannot be said to be a “conflict” between 
the previous admittedly beneficial exemption and the appli- 
cation and workability of the 1940 law, hence the repealer 
section 46 is not applicable. Furthermore, not only is there 
no conflict, necessary or otherwise, but the 1940 law which 
regulates the indemnity “business” has no application at 
all, appellants’ operations not constituting engaging in the 
insurance “business” as the term is usually understood. 
Thus even if there were a conflict between the two laws, 
nevertheless the repealer clause is not applicable because 
it is only previous laws which relate to the insurance “busi- 
ness” which are repealed. Under such circumstances, it is 
the duty of the courts to preserve the earlier exemption, 
consistent with the views of this Court on the subject in 
Group Health, supra, and those of the United States Su- 
preme Court in Armstrong and Borden, supra. 


The case of Fechtler (Navy Mutual Aid Association) v. 
Jordan, 95 App. D.C. 54, 218 F. 2d 865 (1955), referred to 
by the courts below and relied on by appellee, is distin- 
guishable first because the repealer clause of the 1934 law 
regulating life insurance companies (Act of June, 1934, 48 
Stat. 1177, Chapter 672, Chapter VI, Section 4) involved 
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in that case was much more specific than the repealer 
clause in the 1940 law involved in present case; it specifi- 
cally referred to repealed previous laws related to the 
general subject of “life insurance,” whereas the repealer 
clause of the 1940 law make no reference te any particu- 
lar type of insurance operation but instead merely referred 
to “business affected hereby”. Furthermore, the argument 
advanced in this case, that the repealer was not a general 
and express one but instead was operative only to the 
extent of necessary conflict, was not made to the courts 
nor commented upon by the courts in the Navy Aid case. 


CONCLUSION 


For the reasons stated above, it is respectfully submitted 
that the “relief association” exemption set forth in Chapter 
2, Section 202 of Title 35 is applicable to the appellants in 
this case, and the decision below should be reversed. 


Hensert S. THATCHER 
James F’. CARROLL 
1009 Tower Bldg. 
Washington 5, D. C. 
Counsel for Appellant 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 16,601 


NATIONAL FEDERATION OF POST OFFICE CLERKS) 
By and through its President, Elroy C. Hallbeck; 
Robert J. Rogers, John F. O'Connor, Elroy C. Hallbeck 
John P. Bowen and Don E. Dunn, Individually, 


? 


Appellants, 
v. 
DISTRICT OF COLUMBIA, 


Appellee. 


On Appeal From The Judgment Of The Municipal Court Of Appeals 
For The District Of Columbia 


COUNTER-STATEMENT OF THE CASE 
The appellant National Federation of Post Office Clerks (hereinafter 
referred to as the Federation) and each of the individual appellants were 


convicted in the Municipal Court for the District of Columbia of engaging 


in the business of making insurance on the health of persons in the District 
| 


of Columbia, without first having obtained a certificate of authority from 


the Superintendent of Insurance, in violation of the Act of October 9, 1940, 
54 Stat. 1066, ch. 792 (D. C. Code, 1961, § 35-1301, et seq.), known as 
the Fire and Casualty Act. The individual appellants were also convicted 
of acting as agents in the District of Columbia for a company (the Federa- 
tion) not authorized to do business in the District of Columbia, in violation 
of the same Act (J. A. 1-2, 14-16). 

The Federation is an unincorporated non-profit labor organization 
whose membership is composed exclusively of postal clerks employed by 
the United States Post Office Department. It operates in the District of 
Columbia, and the individual appellants administer, a non-profit plan 
providing health, hospital and surgical benefits to its members on a 
voluntary basis. The benefits available, as set forth in section 4 of the 
constitution of the plan, '* * * are in the form of reimbursement of ex- 
penses actually incurred by the member * * * in the event of hospitalization 
or medical treatment of the member * * * up to a maximum reimburse- 
ment under each class of benefits * * *."" Members participating in the 
plan pay premiums in fixed amounts in proportion to the type of benefits 
received. The Federation has not received from the Superintendent of 
Insurance a certificate of authority to transact the business of insurance 


in the District of Columbia (J. A. 3-6, Exhibits "A", "C" and "Fr}), 


1 
By order dated November 24, 1961, this Court allowed appellants 
to lodge with the Clerk six copies of the exhibits received in evidence at the 
trial in lieu of reproducing them in the joint appendix. 


Upon appeal to the Municipal Court of Appeals, appellants contended 
that the Federation, as a "relief association," is, in accordance with the 
provisions of the Act of March 3, 1901, 31 Stat. 1292, ch. 854, § 653, as 
amended by the Act of August 15, 1911, 37 Stat. 16, ch. 12 (D. C. Code, 
1961, § 35-202), exempt from licensing and regulation under the insurance 
laws of the District of Columbia. The Municipal Court of Appeals held that 
the Fire and Casualty Act of October 9, 1940, 54 Stat. 1066. ch. | 792 
(D. C. Code, 1961, § 35-1301, et seq.) had repealed the exemption thereto- 
fore applicable to relief associations and, accordingly, affirmed the judg- 
ments of conviction (J. A. 19-22). This Court has allowed an appeal 


from the judgment of the Municipal Court of Appeals. 


SUMMARY OF THE ARGUMENT 


The Congress (1) by making all casualty insurance companies 


subject to the provisions of the Fire and Casualty Act of 1940, (2) by 


defining "company" to include an '* * * association, individual, or 
aggregation of individuals engaged in * * * any kind of insurance, surety, 
or indemnity business * * *"' and (3) by expressly repealing all laws and 
parts of laws inconsistent therewith, repealed, pro tanto, the proviso of the 
Act of August 15, 1911, exempting "relief associations" from compliance 


with the then existing insurance laws of the District of Columbia. 


ARGUMENT 


Appellants are subject to the provisions of the Fire 
and Casualty Act of 1940. 


The sole question here presented is did the Fire and Casualty Act 
of 1940, 54 Stat. 1066, ch. 792 (D. C. Code, 1961, § 35-1301, et seq. ), 


repeal, insofar as casualty insurance companies are concerned, the 


theretofore existing exemption relating to "relief associations" contained 


in the Act of August 15, 1911, 37 Stat. 16, ch. 12 (D. C. Code, 1961, 
§ 35-202). 

On March 3, 1901, the Congress enacted "An Act to Establish 
a code of law for the District of Columbia" (31 Stat. 1189, ch. 584). 
Sections 645 through 657 of this Act (31 Stat. 1289) established within the 
District of Columbia government a department of insurance and provided 
generally for the regulation of the business of insurance and insurance 
companies. 

On August 15, 1911, the Congress amended the 1901 Act by striking 
out section 963 thereof entitled "Assessment Companies" (31 Stat. 1292) 
and inserting in lieu thereof a new section 963 entitled "Health, Accident, 
and Life Insurance Companies or Associations" (37 Stat. 16, ch. 12, 


D. C. Code, 1961, § 35-202). The new section 653 provides that every 


corporation, joint-stock company, or association, not exempt therefrom, 
which collects premiums, dues, or assessments from its members or from 
holders of its certificates or policies, and which provides for the) payment 
of indemnity on account of sickness or accident, or a benefit in case of 
death, shall maintain a capital or guarantee fund, in assets or in paid-up 
capital stock, in specified amounts, with the proviso: 
* * * That nothing contained herein shall apply to any 
relief association, notconducted for profit, composed 
solely of * * * employees of any * * * branch of the 
United States Government service * * * (37 Stat. 18). 
On June 19, 1934, the Congress enacted the "Life Insurance Act" 
(48 Stat. 1125, ch. 672, D. C. Code, 1961, § 35-301, et seq.) which 
provides for the comprehensive regulation of the business of life insurance 


in the District of Columbia. No exemption relating to "relief associations" 


was contained therein. Section 4 of Part VI of this Act (48 Stat! 1177) 


provides that: 


All laws or parts of laws, insofar as they relate 
to life insurance companies and the conduct of life 
insurance business, and in conflict with any of the 
provisions of this Act, are hereby repealed. (See 
compiler's note to D. C. Code, 1961, § 35-301.) 


In Fechteler v. Jordan, 95 U. S. App. D. C. 54, 218 F.2d 865 (1955), 


this Court affirmed as "clearly right" the ruling of the District Court that, 


since the proviso applying to relief associations contained in the 1911 Act 
had not been re-enacted in the Life Insurance Act of 1934, it '* * * must be 
deemed to have been repealed, pro tanto, insofar as life insurance com- 
panies are concerned," land that, accordingly, '* * * the Navy Mutual Aid 
Association is subject to regulation as a life insurance company by the 
Insurance Department of the District of Columbia." 2 
On October 9, 1940, the Congress enacted the "Fire and Casualty 
Act" (54 Stat. 1063, ch. 792, D. C. Code, 1961, § 35-301, et seq.), 
which provides for the comprehensive regulation of fire, marine, and 
casualty insurance business in the District of Columbia. 
A "company" is defined therein as: 
* * * an insurance, surety, or indemnity company, 
and shall be deemed to include a corporation, compa.y, 
partnership, association, individual, or aggregation 
of individuals engaging in * * * any kind of insurance, 
surety, or indemnity business * * * (D. C. Code, 1961, 
§ 35-1303). 
"Casualty" insurance is defined, inter alia, as that: 
Upon the’ health of persons, or against injury, 
disablement, or death of persons resulting from 


traveling: or general accidents by land or water * * x, 
(D. C. Code, 1961, § 35-1314 (2).) 


2 See page 55A of the joint appendix in Fechteler v. Jordan, 
Nos. 11,975 and 11,$76 in this Court. 


The Act prohibits any company, as defined therein, from |transacting 
any fire, marine, or casualty insurance business in or from the District of 
Columbia until it shall have received a certificate of authority so to do 
(D. C. Code, 1961, § 35-1305). 

The Act further prohibits any person from acting as an agent in the 
District of Columbia for any company not authorized to do business in the 


District and provides that: 


*** The term "company" as used in this section 
shall include any association, society, company, corpora- 
tion, joint-stock company, individual, partnership, | 
trustee, or receiver engaged in the business of assum- 
ing risks of insurance, surety, or indemnity, and any 
Lloyd's organization, assessment, or cooperative fire 
company, or any reciprocal or interinsurance exchange, 
and any company, association, or society, whether 
organized for profit or not, conducting a business, 
including any of the principles or features of insurance, 
surety, or indemnity. * ** (D. C. Code, 1961, § 35-1343. ) 


The Act does not exempt from its provisions "relief associations”: 


as did the 1911 Act (37 Stat. 16, ch. 12), and provides in Section!46 
(54 Stat. 1083) that 


All laws or parts of laws, insofar as they relate 
to business affected hereby, and are in conflict with 
any of the provisions of this Act, are hereby repealed. 
(See Compiler's note to D. C. Code, 1961, § 35-1301 ) 


The Municipal Court of Appeals in the instant case held that the 
Fire and Casualty Act of 1940 had repealed the exemption provision of the 
1911 Act pertaining to "relief associations", insofar as the business of 
casualty insurance is concerned, in the same manner and to the same ex- 
tent as the Life Insurance Act of 1934 had repealed the exemption pertain- 
ing to “relief associations", insofar as the business of life insurance is 
concerned. 

In attacking the judgment of the court below, appellants contend that, 
notwithstanding the broad and explicit language of the Fire and Casualty Act 
of 1940, the Congress, in enacting the Act, did not intend to repeal the ex- 
emption relating to "relief associations" contained in the 1911 Act. 
Appellants say that the repealer clause of the 1940 Act repealed all prior 
laws or parts of laws only to the extent of conflict with the 1940 Act. Ap- 
pellants then argue that there is no conflict between the provisions of the 
1940 Act and the exemption provision of the 1911 Act relating to "relief 
associations." But, manifestly, there is an explicit and irreconcilable 


conflict between the provisions of the two Acts. 


The 1940 Act applies to allfire, marine and casualty insurance 


companies (D. C. Code, 1961, § 35-1302) anda "company" is defined 


therein to include not only a company in the usual sense of the word but 


also an "* * * association, individual or aggregation of individuals engaging 
in * * * any kind of insurance, surety or indemnity business * * *" (D. C. 
Code, 1961, § 35-1303). Plainly, such language compels the conclusion that 
"relief associations" are subject to the provisions of the Fire and Casualty 
Act of 1940. | 
Appellants argue, however, that since this Court in Jordan v. 


Group Health Association, 71 App. D. C. 38, 107 F.2d 239 (1939), held 
that there was a rational basis for the Congressional determination that 
"relief associations" should be exempt from the provisions of the 1911 


Act and that since the Congress, in enacting the Fire and Casualty Act 


of 1940, '™* * * did not refer to relief associations as such either by way 


of exclusion or inclusion" (Appellants' brief, p. 8), there is no reason to 
believe the Congress intended to disavow its prior determination that 
"relief associations" should be exempt from the insurance laws of the 
District of Columbia. The short answer to this argument is that the 
language used by the Congress in the 1940 Act completely belies any such 
interpretation of the Congressional purpose. But, more than this, the 


legislative history of the 1940 Act, clearly indicates the contrary. 


Prior to the enactment of the Fire and Casualty Act of 1940, the 
business of fire, marine and casualty insurance in the District of Columbia 
was only very loosely controlled. This inadequacy was clearly recognized 
by the Congress when it enacted the 1940 legislation. The Fire and 
Casualty Act '* * * was drafted for the purpose of placing fire, casualty 
and marine insurance companies * * * on the same high standards that now 
apply to life insurance companies * * *" by virtue of the Life Insurance 
Act of 1934, '"***a model piece of legislation for the regulation of life 
insurance * * *."" See House of Representatives Report No. 2134, and 


Senate Report No. 1909, 76th Congress, 3d Session (1940), parts of which 


are quoted in the opinion of the Municipal Court (J. A. 11-14). 


Appellants contend also that the Congress did not succeed in re- 
pealing the exemption provision in the 1911 Act relating to "relief associa- 
tions" because the 1940 Act repealed only prior acts and parts of acts 
insofar as they relate to "business" affected thereby. Appellants say 
that, since both the Federation and the plan it operates are "non-profit" 
activities, they are not engaged in the "business" of casualty insurance. 
They argue that the word "business," in its ordinary connotation, usually 


entails an element of profit. 


That the Congress did not necessarily intend the word "business" 
as used in the 1940 repealer clause to include the element of profit is 
plainly reflected inthe definition of "company" used in the section pro- 
hibiting persons from acting as agents for companies not authorized to do 
business in the District (D. C. Code, 1961, § 35-1343). "Company" is 
there defined inter alia, as "* * * any company, association, or society 
whether organized for profit or not, conducting a business, including any 
of the principles or features of insurance, surety, or indemnity." 
[Emphasis supplied. ] 

Moreover, this Court in Fechteler v. Jordan, 95 U. S. App. D. C. 
54, 218 F.2d 865 (1955), affirmed as "clearly right" the ruling of the 
District Court that: 

Obviously, the word "company" in the [Life 
Insurance] Act includes an unincorporated 
association. The words, "business of life in- 
surance," do not necessarily mean business for 
profit; they mean activity of writing life insurance. 


There is an obvious similarity between the plan operated by the Navy 


Mutual Aid Association in Fechteler v. Jordan? and the plan operated by 


? 


3 See page 56A of the joint appendix in Fechteler v. Jorda an 
Nos. 11975 and 11976 in this Court. 


4See Exhibit No. 2 in the joint appendix in Fechteler v. Jordan, 
Nos. 11975 and 11976 in this Court. 


the Federation in the instant case. Both the Navy Mutual Aid Association 
and the Federation are "non-profit" associations. Both limit their 
membership to employees of a particular Federal Government Department. 
Both, in exchange for premiums paid, agree to pay specified sums of money 
upon the happening of a contingency. In the case of Navy Mutual Aid 
Association, upon the death of the member; in the case of the Federation, 
upon the hospitalization or medical treatment of the member. 
It has long been recognized that the business of insurance is particu- 
larly subject to governmental regulation. In German Alliance Company v. 
Kansas, 233 U. S. 389, 412-413 (1914), the Supreme Court said: 
Those regulations [governing insurance companies] 
exhibit it to be the conception of the law-making 
bodies of the country without exception that the business 
of insurance so far affects the public welfare as to in- 
voke and require governmental regulation. A concep- 
tion so general cannot be without cause. The universal 
sense of the people cannot be accidental * * *. We can 
see, therefore, how it has come to be considered a 


matter of public concern to regulate it * * *. 


The underlying purpose of the regulation of insurance companies 


is, of course, to protect the holders of certificates or policies from mis- 


management and abuses by the companies. While no contention is here 
made that the Federation has been guilty of mismanagement or abuses 


(nor was there any such contention as regards Navy Mutual Aid Association), 
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the operation of its plan is, unquestionably, subject to mismggement and 
ta. = et | 


abuse to the dsteemant of its members participating in the plan.' Certainly, 
the policy holders or members of a "non-profit" insurance company are 
as entitled to protection from mismanagement and abuses as are the policy 
holders and members of other insurance companies. 
The cases cited and relied upon by appellants relating to repeal by 
implication of prior statutes are plainly not applicable here. . Those cases 
all concern instances where the Congress has enacted more than| one act 
dealing with the same subject and have not, in the later act, expressly 
repealed all prior inconsistent acts as the Congress here did in the Fire 


and Casualty Act of 1940. 


CONCLUSION 
Upon the foregoing, it is respectfully submitted that the judgment 
of the Municipal Court of Appeals is in all respects correct and iin accord- 
ance with law and should, accordingly, be affirmed. 
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